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OGC Has Reviewed 


STATINTL 


Chief, Personnel Branch 
Assistant General Counsel 


15 March 1948 


1. Reference is wade to your memorandum to this 
doted ° -'arch 1Q48. concerning the above subject. The roira ?/ 
andlnacUl Oriors’tio. 4 3 , d.ted JC February “^Xlco 
In your memorandum are returned herewith. 

whether subject may be employed by CIA as ^w^ijl^i-nouish 
- 35 .OC per dny without making it necessary that he _e_^nqulsh 

his retirement pay while so employed. 

2 It 1* obvious that Section 58 of Title 5 of 4 if® !^ CA 
is not* applicable since Section 59 of that T ** le 
states thnt Section 58 shall not apply to retired < of. ic«*s of 
the Army. There is for consideration whether ?° b nsCA 

would come within the terras of Section 62 of Title 5, JSCA. 
However, lection 62 provides that retired officers of the 
IrZV* ho havrOeor. retired for injuries or incapacity incurred 
in line of dut> shall not, within the meaning of Section 62, 
be construed to hold or to have held an office dvaring such 
retiror-ont. Upon reading the retirement orders of subject hat 
(Special Orders «o. «3» dated 2C February 1946), 

LaSg dees net hold an office within the meaning J^FcoJomy 62 * 
There remains for consideration. Section 212 th ® . 

Act, included in th* USCA as Section 59c of Title 5, which reads 

as follows 1 


pay f 3 * 

^oslth Serv ica? nS J at^Af ter e june S 30^*l93°t nonpar son 
holding a ~c iv lllcn office or position, appointive or 
elective , under the United States Government or the 
mMcipal roecrr.ment or the i 31 «trtot. of Cptambl. 
or under any corporation . the majority or tho ato.k 
of which is owned by the United States, snail oe 
entitled, during the period of such incumbency, to • 
retired pay from the United States for OP on account 
of services ui commissioned officer in any of the 
ZlrllZ, "«Uon.d in Iltl. 37 . «t . r.t. in««» 

__ n .. n s 'yrh ( r*h when combined with the annual rax.© 

5 eompen sa tlon^ from such .MU. ofHce or poslti®, 
oanro the total rate from both oources noro than 
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f 3 , 000 5 and when the retired pay amounts to or 
exceeds the rate of ?3,000 per annua such person 
shall be entitled to the pay of the civilian office 
or position or the retired pay, whichever he aay elect. 

As used in this section, the terra "retired pay*' shall 
be construed to Include credits for all service that 
lawfully ~ay enter into the computation thereof* 

! *b) This section shall not apply to any perron 
whose retired pay, plu® civilian pay, anounts to 
less than £3,000* Provided , T!*«t this section shall 
not apply to regular or emergency commissioned officers 
retired for disability incurred in combat with an 
enemy of the United States or for disabilities resulting 
from an explosion of an Instrumentality of war In line 
of duty during an enlistment or employment as provided 
In Veterans Regulation Numbered 1 (a), part I, para* 
graph I. June 30. 1932, c. 314, #212, 47 Stat. 406, 
an amended July 15- 1940, e. 626, #3, 54 Stat. ?6l.f 

3. In 26 Comp. Gen. 501, dated 17 January 1947, it is 
steted that GAO has not had occasion to pass upon the question of 
whether an officer of the armed forces re tired for disability, 

Who la employed att a consultant upon a fee basis, holds a "civilian 
office or position", within the ’leaning cf those words as used in 
section 21 ? of the Economy Act. The terra "compensation" in its 
generally accepted ne^ning embraces both "fees" and "salary" as 
well as reraunerfit lon received In any other •form for services 
rendered. The particular case cited is one in which the Veterans' 
Administration was involved, an,! the Comptroller stated* 

"It would not appear the consultants the Veterans' 
Ad-cinistretion is desirous of employing In the instant 
matter will perform or supervise duties end responsl-i 
bill ties imposed by law upon the agency, or be under 
the admini strati ve control of an official of the 
Government, in the usual sense. On the contrary, it 
Is understood that their employment will be In an 
advisory capacity". 


The opinion goes on to state that their duties will consist pri- 
marily of expressing their views end giving their opinions and 
recommendations upon particular problems and questions presented 
to them for consideration In consultation or otherwise by admini- 
strative officers of th« Government. Therefor®, it is concluded 
In the opinion thet employment by Veterans' Administration of 
former officers of the armed forces, retired for disability, as 
consultants upon a fee basis would not be In contravention of 
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P12 of the Economy Act — no sound reason baling P®^elvea 

Tot regarding them as occupying an "office or Veterans' 

the wean In? of those terms as uted in said statute. Tha Vetorana 

Administration had specifically pointed out tha * * h * *°3K?J *1 ” 
of such consultants was based on a specific 

differentiated from a per annum, per diea, or other elem_nt oasis. 

4. In 26 Coap. Sen. 720, dated 31 J2J 7 * iSjt.IS^or 

Department desired to employ a former Havy c.-icer, *® p 

eisebility . by a personal service contract for employment, it 
mas held that perSone employed by contract to per fora duties 
imposed by law upon an agency, and who are subject to control 
end supervision of administrative officers are employaesholdlng 
positions under the United States Government. A naval officer 
retired for disability incident to the service but not In cofflbut 
with the enemy, who is employed under a contract to P® r £®- 
purely personal services, ia subject to the provisions of Section 
?12 of the Econoaay Act (? USCA 

5. lour memorandum of ? March 19* 8 furnishes no indication 

of the proposed duties for Consequently, tuis statintl 

office i® not in a position to answer your specific 3u® 8 ii°fc» 

There should be submitted a detailed explanation ol the duties 
which would ha performed by the subject. On receipt 
explanation, « shall be pleased to furnish you with ou* ©pinion 
♦nether or not it will be necessary that he I*®®* 1 ® _ 

Shis retired pay or the proposed per diem of 135.00 per day as 
compensation fo?* his services. 


General Counsel j JS?J twes 


STATINTL 


STATINTL 
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